


.cucad, v/iio '.ra^ i-jl:;ted hia defence by J?^'Jh.I.iI.lI. 
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Concidsrins that the accused is eu;n 2 oiiei to ntenl IJ.s ti-lnl on llu. 

ttot ha in 1;?4.V in the Ilathsrlanda, at aR 3 ’Tato in iT.Tlited,. •./h.en the h'etherlonia 

•..■-•re at vmr -.rlth. ii- the active a.ilit' iV) ■ ■- - .-tlic aorvicc of or 
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Di aii; iwc OP tic; -.usai 


The Special Court in * b^GIIToCIJIBOSCIH# Second ^nncl, 

/tdninioteriiv: In the case of the Chief rocoo-itor of that 

Court againati 


/ilpraj mciLJu DO:mcngi« 

bom 12th, Octobor rj\2 ia iwaacaai, Uving »«rt: iBlTRUrEriilGar CGomarv)! 
in proriBional ouato^ in the Iiur V;JI BJc rARIUC, • o-niaoC-lihOSGIIi 

In vieo of tlio citation cervod on the ocouaed and con'jaininQ a otatecaent 
of the act with uhich he haa been clurgod and the oiroxjstoixos oonnooted with it} 

In TietT of the innreetigation at the fitting of . pril l!?ti3} 

Having heard the doaoi^ of the Chief Z’rosooutor to tlw effect that the 
oocuaed be aentenood to POUR Tears'ic^priaoment with dodjotloa of the tine 
already apent in dotontion; 

Having heard the uoouaed* nho naa osoioted in hio dofonoe by IR’^Th,!,^,!!, 
lOLraCIAW, odvocoto, .MCTSaiilll 

ConsidezlnB that the ocouaed ia ou:x»ned to stand his trial on the charset 
that he in in the lletherlands, at anyrate in RURCu’^ rrlun the Netherlai^ 
T7ore at ifar with 6ozuany» in the active tailitax 7 » state or public aervioa of or 
for the enecy as "Beauftr^er der HeiduJtelle fuer Ilocli^rc .oonsforschiqg" 
(Conmiaaloner of tl» State Depeurtnent for Highfrwiusnc,' I'^caroh) in or of the 
"Reidisforaohuiviorat" (State Ressaroh Council) vaa vioLiting the Ion 

or oustaoiB of vmr« 6f the pluniering* not Justified by . dlltaxy neoeasityt of 
property belonging to the ■aUfJR) HDlT^TRISS Ltd, in ^bere by him aoo»> 

aed, in aasooiatioa trith one or more other Ceiraana property belonging to tha 
oforeaaid miLIIG EIJUSTRIKS Ltd, xtas atolen and oorrlod asm^« non^ mteriela 
and apparatua to e total value of f, 15363*30* at ax^/roto to aaso oiaount* namely 
and portioulorly by tny of example* drilling maohinos* turning lathee* one or 
more oaoiUogropIn* one or more oaoillatoraf a ahert \7avq^ tronoaitter* a preoida 
Trave meoaurer* dlvora bulba* divora valvaot one or moro oryatol deteotora* and 
a atoa]} of gold to the Talue (f f, 400,^ 

Conaidoring that Counoel for the aoouaed has roioed tlie nuoatiaa of the nullity 
of the oltatiaa on the ground that this contains only ono nuollfioatioa* mraely " 
plundering" and no footoal speoifioation of i^t ia oa:)priDod in that plundering} 

Cemaidering that the Court rojeota this objeotion harorerj 

Considering indood tlxat ^jita apart from tlte foot tliat tl; v:ourt very certainly 
sees oauae prooent to aooord more factual slgnifioancc to tlx) xvord "plundering" 
appearing in the citation • da dlcquate epedfioatloa of tlw plundering 
ohoxsod can bo seen in tlte olauae”Trhere by Mm, aocusol* in ossooiation with 
ono or more otiter Goroona proporty belanging to the aforouaid HHLirr IlCXI' "SUES 
Ltd, oas stolon ond carried arnty”} 

Considering that xTith regard to tlte out charged tits Court dooa not oonaldor that 
legal and oonrinolng ovidenoe has been produced of tltio^^Sf tliat account the 
aoojsed must be ooiuitted; 

Considering that the ooouoed acted in hio function of "IlautnaMin der Doutaohan 
• ehmadtt ICeoaonllort bel das BovoUmAolitigton der Roic!~tollo fuer die Hoc^ - 
fro-iuonaforacliung" (Captain in tlte German •elixnaoht detailed by tlte Authoriaei 
/vgent of tlte '.'tote uopartnent for iilghfroquenpy Ronearc*’.,} 

-considering* 
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Considering that ttljr "plundering" is charged and so it oust bo proved 
that all oaterlals and opparatus alluded to In the citation T.-oro carried 
off and taken away by the accused in a way to oonstltilB plundering! 

Considering that it oust therefore be exnriined what is to be understood 
by "plundering" as tills was meant In the citation! 

Considering that the writer of the oltaUon obviously liad article 27 A of the 
ibctraordlnoxy Penal Low Decree in oind when tasking the charge of "plundering"! 

Considering that this article was Inserted In the Decree in ^luentlon by the 
Low of 20th. July 1^7* State Book U 233! 

Considering that aooording to the preodble of this law the consideration 
which made this law desirable readsi 

"that it is neoessoxy to laake a legal provision with regar d to the txying 
^ of persona idio in the service of or for the enocy have been guil'ty of 
war oriaes or orlmes against huoanlty"! 

Considering that froa this it already follows that the sold law contains 
provisious of international law. which Is shown the more clearly by the 
oforeaentloned article 27 a 'sdiiah for the speoifioatlon of the acts nade 
punishable there refers to article 6 under (b) and (c) of the Cliarter! 

Considering therefore that for deterainlng the noanixig of "plundering" article 
133 of the unitary Penal Code and article 129 of the Gemon "Verordnung 
ueber die Verfaaaung das lUlltair Strafgesotsbuohes vaertCT Oktober 1940 
(Decree on the Cociposition of the Uilitaxy Penal Code of 10th Oct. 1940) 

° can be further referred to. but that the existing provisious of Internatio¬ 
nal law on this point will be the deoislva factor here; 

Considering in this oonnootion that the following are of intorcst 

1. article 47 of the Rules of Land 'Warfare whidu oontains "Plundering is 
e:Q>re8aly forbidden", and 

2. the Inter-Allied Deolorction of 3th. «^anuaxy 1943 which stated that 
"aiy transfar of or dealings with, property rights——" are invalid. 

"This warning applies vdiethar suoh transfers or dealings liavo token the 
fom of open looting or plunder, or of transaotlons apparently legal in 

forts....."! 

Considering that frcia wliat has been weighed above the Court thinks it aay 
ossune that what is neant in the citation by "plundering" coc^jrisoa all 
I robbery and thefts by the onony to the detriment of the ooci^ied territory, 
even if this is attired In on outwardly legal garb! 

Connideriqg that it has been definitely eatabliahed at the sitting tliat 
such theft did take place with regard to part of tho goods alluded to Inthe 
citation, especially of tliose artiolea in^whioh Profdssor ESAU's subordinates^ 
iiH. FIDCUER and DR. BUB(^. said they were not Interested, tlie plan of tills 
theft appearing aaong otlier things froa tho characteristic words repeated 
each tine by the aocused idien on objeot was of no interest to tho oforeonld 
Xjersons oocording to their stateoents to iritneso JAIiSEH who was showing 
than round"dann hoisst es BOETl’CHER (for DOSTTOHSa then )" oaylng iriiloh ho 
had the articles oonoemed paoked iq> and taken along; 

Considering that it also follows fron wliat has been weighed abovo that thate 
is no^taUc of plundering when it la a question, applying article 33 of the 
Rules'of Land 'Jarfare. of the seizure of goods which ore of great laportonoe 
for nilitary operations; 


-co:izjj.cring- 
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Considering now that according to the atatement made by tho expert wltnaaa Frofeaaor 
HOLST a largo number of tho apparatua and materlala oarried off by tho ogouaed were of great 
aignifioanoe for radar roaearoh and therefore^aa witnaaa ^AJJ also or^uad^of tho greateat 
Importanoe for the enea^y* a nllitaiy oporationa; 

Conaldering that in view of the aoourate way in which notes wore iiada of tlieny tho aocuaad 
Digging the liata oonoemedf the taking away of theaa gooda miiot be regarded or at anyrate 
plooed on tho same footing aa the aeiizure in queatioa of tho provioua oonaidaratioat and tiure- 
fore in relation to tlieao gooda at least there is no talk of plundoringt 

Considering that in theac oiroumatanoes sdiere the oitation only nsntiona separately and by way i 
of "Example" certain of tlio artiolea taken off» the charge cannot be aooopted as proyed now 
that it has been definitely eatobliohed that a oonsiderable quantily of the "oateriala and 
apparatua" in question were not oarried off or stolen by "plundering"! 

Considering that the Court - superfluously here* for the aoousod oust be acquitted on bthsr 
ground^rishes further to give it as its opixiion that the aoouned contiot in his excuse appeal 
to an orders given him by his a 4 perior to take the things iientioncd in the oitatLoo! 

Considering that it has appeared from the statement made by this superior,Professor £SAlJt that 
the order given only oovered those things whidi were of importance for tiio Hoehfrequens 
Foraohung# while it has been established that the accused took and carriod away maiy more 
things on hia am initiative; 


Administering the Lnw i 


Acquits the acoused of the oharge brought against him: 

Orders his Immediate release* 

Judgment passed byi 

OB* J*E«PQEBII1K President 

DB* J*H* JACOBS Judge 

J.A.O. VAtr AIIOSL Military Judge, 

in the presenoa of 

Dr* K*J*1C*TITLPJU deputy olerk of the court, and pronounced ct the public oitting of 
the aforesaidj^V!^ th April 1943* 
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